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TECHNOLOGY LICENSE & INTEGRATION SERVICES AGREEMENT

This Technology License & Services Agreement (this “Agreement”) is entered into as of ___________, 20__ (the “Effective Date”) by and between ____________, a ___________ (“Recipient”), and ______________, a _________ (“Provider”).

WHEREAS Provider provides software applications that __________________; and

WHEREAS Recipient and Provider have agreed that Provider will develop and license to Recipient a software application for the purpose of ________________; and

WHEREAS Recipient and Provider have also agreed that Provider will provide Recipient with maintenance and support services related to such software;

NOW, THEREFORE, in consideration of the mutual covenants, terms, and conditions set forth below, including those outlined on Attachments A and B (which are incorporated into this Agreement by this reference), the adequacy of which consideration is hereby accepted and acknowledged, the parties agree as follows:

1.  Definitions

(a) “Documentation” refers to: (i) a manual for end-users that explains the functionality of the Software in language simple enough for a non-technician to understand, in Provider’s reasonable opinion; (ii) updates of such end-user manual created pursuant to Provider’s obligations set forth in Section 2(b) below; and (iii) such other Software documentation as the parties may mutually agree.

(b) “Facility” refers to Recipient’s facility located at ___________________________.

(c) “Software” refers to the software application to be created pursuant to this Agreement, described in Attachment A, as well as any revision created pursuant to Provider’s obligations set forth in Section 2(b) below.

(d) “Technical Specifications” refers to the Software technical specifications attached to this Agreement as Attachment A.

(e) “Warranty Period” refers to the ____-day period following Acceptance (as defined in Section 4).

2.  Services 

(a) Customization & Integration. Provider will: (i) design and develop the Software so that it performs materially in accordance with its Technical Specifications; and (ii) write the Documentation. Provider will provide the services required in this Subsection 2(a) on the schedule set forth in Part I of Attachment B.

(b) Maintenance & Support. Starting on Acceptance of the Software pursuant to Section 4 below, Provider will maintain and support the Software so that it performs materially in accordance with its Technical Specifications. Provider’s maintenance and support obligations include, without limitation, the tasks listed in Part II of Attachment B. Provider will provide such maintenance and support services through no fewer than ______ technicians with the following qualifications: _______________.

3.  License

(a) Grant of Rights. Effective upon receipt of the Final Milestone payment listed in Section 5(a) below, Provider grants Recipient a fully paid, perpetual, non-exclusive license to reproduce and use _____ copies of the Software’s object code and as many copies of the Documentation as are reasonably required to support use of such copies of the Software. The rights granted in this Section 3(a) are not extended to any parent, subsidiary, or affiliate of Recipient. 

(b) Restrictions. Provider retains full title to and ownership of the Software and Documentation, and Recipient receives no rights to the Software other than those specifically granted in this Section 3. Without limiting the generality of the foregoing, Recipient will not: (i) modify, create derivative works from, distribute, or sublicense the Software; (ii) use the Software for service bureau or time-sharing purposes or in any other way that allows third parties to use or benefit directly from the Software; or (iii) reverse engineer, decompile, disassemble, or otherwise attempt to derive any of the Software’s source code.

4.  Delivery & Acceptance 

Provider will install the Software at, and deliver the Documentation to, the Facility on or before ________________ (“Delivery”). Upon Delivery, Recipient may perform such tests as it sees fit to determine whether the Software conforms to its Technical Specifications. The Software will be considered accepted: (a) when Recipient provides Provider written notice of acceptance, or (b) thirty (30) days after Delivery, if Recipient has not first provided Provider with written notice of rejection (collectively, “Acceptance”). Recipient may reject the Software only in the event that it materially deviates from its Technical Specifications. In the event of such rejection, Provider will, at its option, (i) repair the Software and re-deliver and re-install it within fifteen (15) days, or (ii) refund all amounts paid pursuant to this Agreement. Re-delivery and re-installation pursuant to the previous sentence will be considered another Delivery, and the parties will again follow the acceptance procedures set forth in this Section 4, except that in the event of rejection, Recipient may elect to terminate this Agreement and receive a full refund of all amounts paid pursuant to this Agreement. The refunds authorized by this Section 4 are not exclusive of any other remedies Recipient may have. Upon any termination and refund pursuant to this Section, Recipient will return all copies of the Software and Documentation.

5.  Payment

(a) Development Services & License. Recipient will pay Provider the following amounts, each subject to invoice upon the milestones listed in Part I of Attachment B: 


(
Milestone 1: $_____________.


(
Milestone 2: $_____________.


(
Final Milestone: $_____________.

(b) Maintenance & Support Services. For services listed in Section 2(b) above, Recipient will pay Provider $_______ per calendar month, in advance, starting after expiration of the Warranty Period.

(c) Invoices. Provider will submit itemized invoices to Recipient for the payments required in this Section 5, and all invoices will be due and payable within thirty (30) days.

6.  Warranties 

(a) Function. Provider warrants that, during the Warranty Period, the Software will perform materially as described in the Technical Specifications. However, Provider provides no warranty regarding, and will have no responsibility for any claim arising out of: (i) a modification made by Recipient, unless Provider approves such modification in writing; or (ii) use of the Product in combination with or on products other than as specified in the Technical Specifications or authorized in writing by Provider. In the event of breach of the warranty set forth in this Subsection 6(a), in addition to Provider’s obligations set forth in Section 2(b) above, Provider will: (A) promptly repair or replace the Software, or if such attempts do not succeed after sixty (60) days, (B) refund all amounts paid by Recipient pursuant to this Agreement. In the event of option (B) above, Recipient will return all copies of the Software and Documentation. The remedies set forth in this Section 6(a) are not exclusive of any others Recipient may have.

(b) Infringement/Ownership. Provider warrants that it is and will be the owner of the Software and of each and every component thereof, including without limitation of intellectual property rights, or the recipient of a valid license thereto, and that it has and will maintain the full power and authority to grant the rights in the Software granted in this Agreement without the further consent of any person or entity. If the Software becomes, or in either party’s reasonable opinion is likely to become, the subject of any claim, suit, or proceeding arising from or alleging infringement of any intellectual property right, or in the event of any adjudication that the Software infringes on any such right, Provider, at its own expense, will promptly take the following actions: (i) secure for Recipient the right to continue using the Software, or if that effort fails; (ii) replace or modify the Software to make it noninfringing, provided that such modification or replacement will not materially degrade the operation or performance of the Software. The remedies set forth in this Section 6(b) are not exclusive of any others Recipient may have.

(c) Harmful Code. Provider warrants that the Software and any media used to distribute it contain no viruses or other computer instructions or technological means whose purpose is to disrupt, damage, or interfere with the use of computers or related systems.

(d) Right to Do Business. Each party warrants that it has the full right and authority to enter into, execute, and perform its obligations under this Agreement and that no pending or threatened claim or litigation known to such party would have a material adverse impact on its ability to perform as required by this Agreement.

(e) Exclusions. EXCEPT FOR THE EXPRESS WARRANTIES SPECIFIED IN THIS SECTION, PROVIDER MAKES NO WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

7.  Indemnity

(a) Indemnification. Provider will indemnify, defend, and settle at its expense any third party claim, suit, or proceeding against Recipient claiming that the Software infringes intellectual property rights (collectively, the “Indemnified Claims”). Notwithstanding the foregoing, the following do not constitute Indemnified Claims: claims, suits, or proceedings arising out of (i) revisions to the Software made by Recipient without Provider’s advanced written consent, or (ii) Recipient’s failure to incorporate Software updates or upgrades that would have avoided the alleged infringement, provided Provider informed Recipient in writing that such updates could avoid infringement, and Provider made such updates available without additional compensation. 

(b) Litigation. Recipient will give Provider prompt notice of, and Provider will control the defense of, any Indemnified Claim, including appeals, negotiations, and any settlement or compromise thereof; provided that Recipient will have the right to approve the terms of any settlement or compromise that restricts its rights granted under this Agreement or subjects it to any ongoing obligations.

8.  Limitation of Liability

(a) Limitations. Except as provided below in Subsection 8(b): (i) IN NO EVENT WILL EITHER PARTY’S LIABILITY ARISING OUT OF OR RELATED TO THIS AGREEMENT EXCEED $____________; AND (ii) IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL, INDIRECT, SPECIAL, INCIDENTAL, OR PUNITIVE DAMAGES, REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, TORT, STRICT PRODUCT LIABILITY, OR OTHERWISE, EVEN IF ADVISED IN ADVANCE OF THE POSSIBILITY OF SUCH DAMAGES AND EVEN IF SUCH DAMAGES WERE FORESEEABLE. THE LIABILITIES LIMITED BY THIS SUBSECTION 8(a) INCLUDE, WITHOUT LIMITATION, LIABILITY FOR NEGLIGENCE.

(b) Exclusions. The provisions of Subsection 8(a) above do not apply to: (i) claims arising out of or related to breach of the warranty in Section 6(b); (ii) claims pursuant to Section 7; or (iii) claims for attorney’s fees and other litigation costs either party becomes entitled to recover as a prevailing party in any action.

9.  Confidentiality

(a) Confidential Information. “Confidential Information” refers to the following items one party to this Agreement (the “Discloser”) discloses to the other party (the “Receiver”): (i) any document the Discloser marks “Confidential”; (ii) any information the Discloser orally designates as “Confidential” at the time of disclosure, provided the Discloser confirms such designation in writing within fifteen (15) Business Days; and (iii) any source code disclosed by Provider, including without limitation the Software’s source code, whether or not marked as confidential. Notwithstanding the foregoing, Confidential Information does not include information that: (A) is in the Receiver’s possession at the time of disclosure; (B) is independently developed by the Receiver without use of or reference to Confidential Information; (C) becomes known publicly, before or after disclosure, other than as a result of the Receiver’s improper action or inaction; or (D) is approved for release in writing by the Discloser.

(b) Nondisclosure. The Receiver will not use the Confidential Information for any purpose other than to facilitate the provision of services required by Section 2 above (the “Purpose”). The Receiver will not: (i) disclose Confidential Information to any employee or contractor of the Receiver unless such person needs access in order to facilitate the Purpose and executes a nondisclosure agreement with the Receiver, with terms no less restrictive than those of this Section 9; or (ii) disclose any Confidential Information to any other third party without the Discloser’s prior written consent. Without limiting the generality of the foregoing, the Receiver will protect the Confidential Information with the same degree of care that it uses to protect its own confidential information of similar nature and importance, but no less than reasonable care. The Receiver will notify the Discloser in writing of any misuse or misappropriation of Confidential Information that comes to the Receiver’s attention. However, the Receiver may disclose Confidential Information as required by applicable law or by proper legal or governmental authority. In such case, the Receiver will give the Discloser advanced notice reasonably sufficient to allow the Discloser to seek a protective order or otherwise to contest such required disclosure, and will reasonably cooperate in such effort, at the Discloser’s expense.

(c) Injunction. The Receiver agrees that breach of the provisions of this Section 9 might cause the Discloser irreparable injury, for which monetary relief would not provide adequate compensation, and that in addition to any other remedies available, the Discloser will be entitled to injunctive relief against such breach or threatened breach, without the necessity of proving actual damages.

(d) Termination & Return. The obligations of Subsection 9(b) above will terminate three (3) years after disclosure of the item of Confidential Information in question. Upon termination of this Agreement or upon the Discloser’s written request, the Receiver will return all Confidential Information to the Discloser and certify, in writing, the destruction of any copies thereof.

10.  Training

During the term of this Agreement, Provider will provide such training on use of the Software as Recipient may reasonably request, at the Facility, without additional charge. The parties will negotiate in good faith regarding the time(s) of such training.

11.  Arbitration

Any claim arising out of or related to this Agreement will be submitted to binding, mandatory arbitration under the auspices of _________________________, in _________________, with the parties sharing equally the costs of arbitration. The preceding sentence does not limit the right of either party to provisional or ancillary remedies from a court of compe​tent jurisdiction before, after, or during the pendency of any arbi​tration, and the exercise of any such remedy does not waive either party’s right to arbitration.

12.  Notices

Any written notice required pursuant to this Agreement will be deemed received when delivered in person, by fax with written confirmation of receipt, or by certified mail return receipt requested, to the following addresses, or to such others as the parties may provide in writing:

For Provider: __________________________________.

For Recipient: __________________________________.

13.  Term & Termination

(a) Term. The term of this Agreement (“Initial Term”) will expire three (3) years from the Effective Date. Thereafter, Recipient may extend this Agreement for an additional one-year term (“Renewal Term”), one or more times, by written notice thirty (30) or more days before the end of the current term. After three (3) Renewal Terms, Provider may refuse additional extensions by written notice to Recipient.

(b) Termination for Cause. Either party may terminate this Agreement for material breach, by written notice. This Agreement will terminate thirty (30) days after receipt of such notice, unless the other party has first corrected the breach.
(c) Termination for Convenience. Recipient may terminate this Agreement for convenience upon ninety (90) days’ advanced written notice. On the date of such termination, Recipient will pay Provider a termination fee of ____________________________________.

(d) Survivorship. The following provisions will survive termination of this Agreement, including without limitation the expiration of the term: (i) Sections 3, 6(b), 7, 8, 9, 11, 12, and 14; (ii) any obligation of Recipient to pay for Software used or services rendered before termination; and (iii) any other provision of this Agreement that must survive termination to fulfill its essential purpose.

14.  Miscellaneous

(a) Independent Contractors. The parties are independent contractors and will so represent themselves in all regards. Neither party is the agent of the other and neither may bind the other in any way.
(b) No Waiver. Neither party will, by the lapse of time, be deemed to have waived any of its rights under this Agreement. No waiver of a breach of this Agreement will constitute a waiver of any prior or subsequent breach of this Agreement.

(c) Force Majeure. To the extent caused by force majeure, no delay, failure, or default in performance of any obligation by either party will constitute a breach of this Agreement.  

(d) Technology Export. Recipient will not export the Software or otherwise remove it from the United States except in compliance with all applicable U.S. laws and regulations, including without limitation all regulations of the United States Departments of Commerce and Homeland Security.

(e) Assignment & Successors. Provider may not assign this Agreement or any of its rights or obligations hereunder without Recipient’s express written consent, except to the extent that such assignment forms part of a merger or sale of all or substantially all Provider’s assets. Except to the extent forbidden in the previous sentence, this Agreement will be binding upon and inure to the benefit of the respective successors and assigns of the parties.
(f) Choice of Law & Jurisdiction. This Agreement will be governed solely by the internal laws of the State of ____________, without reference to: (i) such State’s principles of conflicts of law; (ii) the 1980 United Nations Convention on Contracts for the International Sale of Goods; or (iii) other international laws. The parties consent to the personal and exclusive jurisdiction of the federal and state courts of __________, _________.

(g) Severability. In the event that any provision of this Agreement is held to be invalid, illegal, or unenforceable, such provision will be interpreted to fulfill its intended purpose to the maximum extent permitted by applicable law, and the remaining provisions will continue in full force and effect. To the extent permitted by applicable law, the parties hereby waive any provision of law that would render any clause of this Agreement prohibited or unenforceable in any respect.

(h) Conflicts among Attachments. In the event of any conflict between the terms of this main body of this Agreement and those of any attachment, the terms of this main body will govern.

(i) Entire Agreement & Amendment. This Agreement sets forth the entire agreement of the parties and supersedes all prior or contemporaneous writing, negotiations, and discussions with respect to the subject matter hereof. This Agreement may not be modified except in a written contract signed by both parties.
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Attachment A: Technical Specifications

[insert]

Attachment B: Services Description

Part I: Customization & Integration Schedule & Milestones

[insert]

Part II: Maintenance & Support Tasks
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